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I  INTRODUCTION
Almost exactly a century ago, the Governor-General of Australia, who was
then located in Melbourne, received a cablegram sent from an authorised officer
within the Department of State of the Imperial Government in London. The exact
date was 5 August 1914. The exact time was 12.30 am in London and 12.30 pm
in Melbourne. The cablegram read: ‘War has broken out with Germany. Send all
State Governors.’1 The Governor-General did not send all State Governors to the
War. The Governor-General sent telegrams to all State Governors stating: ‘War
has broken out between Great Britain and Germany.’2
History does not record whether the Governor-General saw any ambiguity in
the instruction ‘Send all State Governors’, nor the reasoning the GovernorGeneral adopted to interpret and act on the cablegram as he did. The GovernorGeneral was confined, by the tyranny of distance and the constraints of time, to
interpreting the text of the cablegram. No doubt, he was guided by conventions
which then existed for constructing and construing cablegrams. No doubt, he was
guided by the context which included established channels of communication
with the Imperial Government and his own constitutional relationship with State
Governors.
If the Governor-General saw any ambiguity in the instruction ‘Send all State
Governors’, the Governor-General would have needed to ask himself: ‘What
do those words mean?’ Asking that question would have been to acknowledge
the ambiguity of the instruction. It would also have been to acknowledge his
need to resolve that ambiguity. It would have said nothing about how he might
resolve the ambiguity. That is because the question invoked no external frame of
reference. Almost certainly, the Governor-General would not have asked, as if
he were reading a poem or a novel: ‘What do those words mean to me?’ Almost
certainly, he would have asked: ‘What does the Imperial Government mean by
those words?’ or ‘What does the Imperial Government intend by those words?’ It
is also possible that he might have asked that same question in another way: ‘What
is the purpose or object or design of the Imperial Government in authorising the
use of those words?’
Irrespective of precisely how he might have chosen to frame the question, the
Governor-General would certainly have seen ambiguity in the instruction as
giving rise to a question about what the Imperial Government intended when
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it authorised the inclusion of the words in the cablegram. As a faithful agent
of the Imperial Crown, he would have seen it as incumbent on him to answer
that question to the best of his ability taking into consideration all available
inferences. It is unlikely that he would have distracted himself with misgivings
that the Imperial Government, as a collective body, might not have been capable
of having an intention. The Imperial Government governed the Empire, and the
Empire was at war!

II  HISTORY
Had he seen ambiguity and had he so reasoned, the Governor-General would have
adopted an approach to the resolution of ambiguity in a cablegram no different
from the orthodox approach then adopted by a court to the resolution of ambiguity
in a statute.
The principles applicable to construing a statute, Lord Blackburn had said in
the House of Lords more than a quarter of a century earlier, were the same as
the principles applicable to construing other instruments in writing: ‘In all cases
the object is to see what is the intention expressed by the words used.’3 ‘[T]he
imperfection of language’, he had said, made it ‘impossible to know what that
intention is without inquiring farther, and seeing what the circumstances were
with reference to which the words were used, and what was the object, appearing
from those circumstances, which the person using them had in view’.4 The
‘office of the Judges’, he had said, ‘is not to legislate, but to declare the expressed
intention of the Legislature’.5
Lord Blackburn echoed the earlier language of Tindal CJ delivering to the
House of Lords the opinion of seven of the common law judges of England in
the celebrated Sussex Peerage Case.6 ‘My Lords’, Tindal CJ had said, ‘the only
rule for the construction of Acts of Parliament is, that they should be construed
according to the intent of the Parliament which passed the Act’:
If the words of the statute are in themselves precise and unambiguous,
then no more can be necessary than to expound those words in their
natural and ordinary sense. The words themselves alone do, in such case,
best declare the intention of the lawgiver. But if any doubt arises from the
terms employed by the Legislature, it has always been held a safe mean of
collecting the intention, to call in aid the ground and cause of making the
statute, and to have recourse to the preamble, which … is ‘a key to open
the minds of the makers of the Act, and the mischiefs which they intended
to redress’.7
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Two years after Lord Blackburn spoke, the Judicial Committee of the Privy Council
laid down the policy, which was to be maintained for almost a century afterwards,
that it was ‘of the utmost importance that in all parts of the empire where English
law prevails, the interpretation of that law by the Courts should be as nearly as
possible the same’.8 It is therefore unsurprising that the orthodox explanations of
the principles of statutory construction enunciated by Lord Blackburn9 and by
Tindal CJ10 were adopted and applied in the first year of the operation of the High
Court.
The inherited understanding that the object of statutory construction is to give
effect to the intention of the legislature expressed, or communicated, in the
words of the statute continued largely unquestioned in Australian courts for
most of the 20th century, including during and after the period of progressive
abolition of appeals to the Privy Council between 1966 and 1986. As the
inherited understanding was largely unquestioned, it was also rarely articulated.
Sometimes, but not always, giving effect to the intention of the legislature was
explained as the major premise of second-order ‘rules’ of statutory construction.
The most frequently invoked of those rules, often labelled the ‘literal rule’ and the
‘mischief rule’, unpacked the two limbs of the statement of principle by Tindal CJ
in the Sussex Peerage Case in emphasising respectively that ‘[i]f the words are
plain, effect must be given to them’,11 and that ‘if they are doubtful, the intention
of the legislature is to be gathered from the other provisions of the Statute aided
by a consideration of surrounding circumstances’.12 Sometimes, but not always,
giving effect to the intention of the legislature was also explained to underlie
the reading down of words in a statute by reference to various ‘presumptions’
about ‘objects which the legislature is presumed not to intend’,13 or ‘principles
that [the legislature] would be prima facie expected to respect’,14 or by reference
to generally applicable rules of the common law which the legislature would not
be taken to have displaced absent ‘a sufficient indication of an intention of the
legislature to the contrary’ which indication ‘must satisfactorily appear from
express words of plain intendment’.15
Members of the High Court articulated the inherited understanding in 1981 in
the course of explaining that the object of giving effect to the intention of the
legislature also underlay another second-order ‘rule’ of statutory construction
— then sometimes referred to as the ‘golden rule’16 — that inconvenience or
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improbability of consequences are relevant to be taken into account by a court
choosing between competing constructions of ambiguous words.17 Specifically
adopting the language of Lord Blackburn, Gibbs CJ described it as ‘an elementary
and fundamental principle that the object of the court, in interpreting a statute, “is
to see what is the intention expressed by the words used”’.18 Mason and Wilson JJ
were equally direct. They said that ‘[t]he fundamental object of statutory
construction in every case is to ascertain the legislative intention by reference
to the language of the instrument viewed as a whole’.19 Citing the first edition of
Professor Dennis Pearce’s Statutory Interpretation in Australia, which had been
published in 1974, they said that the so-called ‘rules’ of statutory construction
were not ‘rules of law’ but ‘no more than rules of common sense, designed to
achieve this object’.20
Yet coexisting with the inherited understanding that the object of statutory
construction was to give effect to the intention of the legislature communicated in
the words of the statute was an inherited understanding that the material to which
a court could look to ascertain that intention was limited. O’Connor J reflected
that further inherited understanding of the limited scope of permissible inquiry
when he explained in the first year of the operation of the High Court:
In all cases in order to discover the intention you may have recourse to
contemporaneous circumstances — to the history of the law, and you may
gather from the instrument itself the object of the legislature in passing it.
… You may deduce the intention of the legislature from a consideration of
the instrument itself in the light of these facts and circumstances, but you
cannot go beyond it.21
Excluded from consideration by a court was any record of any executive process
which might have been involved in framing the statute together with any record
of the legislative process which must necessarily have been involved in enacting
the statute. Some but not all of those records could be used to indicate the
‘mischief’ which the legislature intended to address in enacting the words of the
statute; none could be used to indicate the meaning or effect which the legislature
intended those words to have in addressing that mischief.22
The rule of limitation was applied in Australia with initial vigour,23 but with
waning enthusiasm in the last quarter of the 20th century as the volume and
complexity of legislation increased. The justification most often advanced for
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excluding recourse to extrinsic material, that the words of the statute alone are
authoritative,24 hardly seemed a reason for excluding recourse to material which
might help to understand the meaning of those words. Another justification,
that persons governed by the statute ought to be entitled to know, in advance
of taking action, the legal consequences that would flow from the words of a
statute,25 might well justify the exclusion of unpublished or inaccessible material
but hardly seemed a reason for excluding recourse to readily accessible published
records of public processes by which those words came into existence. Another
justification, that recourse to those records would tend to confuse the intention
of the legislature with the motivations of individual legislators,26 seemed to
underestimate the capacity of courts to distinguish between the ultimate question
and considerations bearing on the answer to the ultimate question. Suggestions
that to frame the ultimate question by reference to such a ‘slippery phrase’ as the
‘intention of the legislature’ would set courts off on what could only be an elusive
and unrewarding enquiry27 did not seem to square with the assistance obviously to
be gained in many cases from consideration of those records. Pragmatic concerns
about the potential for adding complexity to the judicial process, broadening the
scope of judicial inquiry, and increasing the time and cost of litigation,28 seemed
more appropriately directed to case-by-case assessment of the utility of having
recourse to particular public records in the construction of particular statutes.
Those, in any event, were the dominant views of participants in a symposium
on statutory interpretation sponsored in 1983 by the Attorney-General of the
Commonwealth, Senator Peter Durack. Lord Wilberforce, who had defended the
exclusionary rule in the House of Lords in 1975,29 said at that symposium that
he had been wrong.30 Statutory interpretation, he said, was about searching for
the meaning of statutory words: the purpose of using extraneous aids was not to
substitute some different process for the understanding of words but to ‘enlarge
the matrix’ within which that search was to occur.31 That enlargement, he said,
was legitimate and useful. The dividing line between mischief and effect was
‘illogical, and hard to trace in practice’:32 the mischief intended to be addressed by
statutory words and the intended effect of those words in addressing that mischief
were opposite sides of the same coin. The notion that it was not permissible to
look at commentary on draft legislation to see what legislation means could have
‘no validity whatever’ if the draft legislation was enacted without change, and the
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notion that looking to the draft legislation or to the commentary would involve
construing two documents instead of one was ‘specious’:
You are only construing one document — the Act — with such help as you
can get from the other document. If that other document is not clear, well
then, it is no help. If it is, why not use it?33
Other participants in the conference, including Mason and Murphy JJ, were in
general agreement.34
The following year, a Bill to amend the Acts Interpretation Act 1901 (Cth) by
inserting a new s 15AB was introduced into the Commonwealth Parliament
by Senator Gareth Evans, Senator Durack’s successor as Attorney-General.
The purpose of that Bill, said Senator Evans in his second-reading speech, was
‘to facilitate the giving of effect to the intentions of the Parliament when the
Acts of the Parliament fall to be interpreted’.35 A court construing a provision
of a Commonwealth statute was thenceforward to be permitted to consider any
extrinsic material capable of assisting in the ascertainment of the meaning of the
provision for the purpose of confirming the ordinary meaning of the provision
or for the purpose of determining the meaning of the provision if ambiguous or
obscure or if the ordinary meaning is manifestly absurd or unreasonable. The
mischief Senator Durack, speaking from the Opposition benches in favour of the
Bill, then identified as being addressed by s 15AB is significant.36 The problem, as
he explained it, was not the inherent ambiguity or obscurity of enacted statutory
language but rather the inherent difficulty in the drafting process of finding clear
statutory language to reflect a clear legislative policy. The section, as he saw it,
would enhance the legislative process by permitting those involved in the process
of framing and enacting legislation to focus on its policy content without needing
to be distracted by its precise verbal form.
Section 15AB of the Acts Interpretation Act was enacted with bipartisan support.
It was ground-breaking. Save for the introduction of a modest statutory provision
in Ghana in 1960,37 no other country to emerge from the former British Empire
had then taken such a step. The section’s enlargement of the matrix of material
to which a court was entitled to look to ascertain the intention of the legislature
set a precedent for similar provisions to be introduced soon afterwards into the
interpretation legislation in all but one of the Australian states and territories.38
That significant and widespread statutory development in Australia preceded
judicial development along similar lines in the United Kingdom in 199339 and in
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Canada in 1998.40 It also prompted analogical judicial development of the common
law of statutory interpretation in Australia. Quite apart from s 15AB, the ‘modern
approach’, the High Court declared in 1997, is to insist that the statutory text is in
every case to be interpreted in its ‘context’, using that word ‘in its widest sense’.41
The High Court had in 1987 made plain, however, that the enlargement of the
material to which a court was permitted to give consideration made no difference
to the nature of the task in which a court was engaged in construing a statute.
Section 15AB did not result in extrinsic material being substituted for the words
of the statute. Legislative intention might not always be translated into statutory
text. The function of a court remained throughout ‘to give effect to the will of
Parliament as expressed in the law’.42 Four members of the High Court reiterated
that point in 1998. ‘[T]he duty of a court’, they said, ‘is to give the words of
a statutory provision the meaning that the legislature is taken to have intended
them to have’.43

III  REASSESSMENT
The legislature, of course, is a legislative body following a legislative process. The
legislature has no psychological state of mind. The intention of the legislature is
not the psychological state of mind of any one or more legislators. The intention of
the legislature is an objective construct — an attributed or imputed characteristic.
Inevitably, the intention of the legislature will be constructed differently when
the legislative process can be disaggregated and each component legislative step
examined separately from how the intention of the legislature will be constructed
when the legislature can only be considered from the outside as if it were a single
entity.
It was therefore inevitable that enlargement of the material to which courts were
to be permitted to consider for the purpose of construing statutes, so as to include
records of executive and legislative processes feeding into the enactment of a
statute, would lead to some reassessment by courts of the nature of legislative
intention. Against the background of the traditional understanding that giving
effect to the intention of the legislature communicated in the words of the statute
was the object of statutory construction, it was also inevitable that reassessment
of the nature of legislative intention would lead to some reassessment of the
nature of the task in which a court is engaged in construing a statute.
The process of reassessment in Australia was heralded by Dawson J in 1990.44
Having observed that ‘[i]t has always been the cardinal rule of statutory
interpretation that a court should strive to give effect to the intention of Parliament’,
40
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Dawson J added that ‘[t]he difficulty has been in ascertaining the intention of
Parliament rather than in giving effect to it when it is known’. He continued:
Indeed, as everyone knows, the intention of Parliament is somewhat of
a fiction. Individual members of Parliament, or even the government, do
not necessarily mean the same thing by voting on a Bill or, in some cases,
anything at all.45
That sceptical note was echoed by French J in the Federal Court when he referred
to legislative intention as a ‘phantom’.46
The process of reassessment intensified in the first decade of this century. The
principal catalyst was the enactment by the Commonwealth Parliament in 2001
of an amendment to the Migration Act 1958 (Cth) to insert a privative provision
designed to limit the scope for judicial review of certain administrative decisions
made under that Act.47 The Commonwealth Parliament in the text of that privative
provision used words which said one thing (that the jurisdiction of courts was to
be excluded) in circumstances where the extrinsic material made plain that the
Minister who introduced the amendment and those members of the Parliament
who participated in debate acted on the understanding that those words would
likely be interpreted by the High Court in accordance with previous authority
to mean quite another thing (that the authority of the administrative decisionmakers was to be expanded subject to certain unexpressed provisos). The High
Court in 2003 held that the privative clause on its true construction did not result
in such an expansion of the authority of administrative decision-makers.48
Increasingly since 2004, judicial references to the object of statutory construction
being to give effect to the intention of the legislature communicated in the words
of the statute have waned (although they have not disappeared),49 while judicial
references to legislative intention as a ‘fiction’,50 and sometimes as a ‘metaphor’,51
have waxed. Ascertaining legislative intention has on occasions been described
(non-exhaustively) as a statement of compliance by a court with common law
and statutory ‘rules of construction’,52 and legislative intention has on at least
one occasion been described (exhaustively) as nothing more than a label that
gets applied to a construction reached by a court through the application of those
rules.53
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In 2009,54 and again in 2011,55 the High Court unanimously referred to ‘judicial
findings as to legislative intention’ as ‘an expression of the constitutional
relationship between the arms of government with respect to the making,
interpretation and application of laws’ and explained that ‘the preferred
construction … of the statute in question is reached by the application of rules of
interpretation accepted by all arms of government in the system of representative
democracy’.
Those carefully crafted references are open-textured. They serve to highlight and
to continue the process of reassessment of the nature of legislative intention and
of the nature of the task in which a court is engaged in construing a statute in
Australia. To describe judicial findings of legislative intention as an expression of
the constitutional relationship between the arms of government and to explain that
the preferred construction of a statute in question is reached by the application of
rules of interpretation accepted by all arms of government within our system of
representative democracy, is to raise questions which demand further principled
inquiry.
One question for further inquiry concerns the reality of legislative intention.
Is legislative intention just a label for a judicial process or a judicial outcome?
Can legislative intention meaningfully be seen to have an independent objective
existence?
An overlapping question concerns the incidents, and consequences for statutory
interpretation, of the constitutional relationship between the arms of government.
The structural separation of constitutional powers means that it is the exclusive
province of the legislature to make legislation and the exclusive province of
the courts to determine what that legislation means. A statute takes effect only
through the words in which it is expressed, as properly interpreted by the courts.
The courts are not bound by any statement of executive or legislative opinion as to
what those words mean. But those bare truisms do not comprehensively describe
the constitutional relationship between the arms of government within a system
of representative democracy. Much less does their statement begin to address
how judge-made rules of interpretation are, or should be, framed to express the
courts’ role in that constitutional relationship or to reflect what is, or can be taken
to be, accepted by the legislature and the executive.
Questions of that nature are not wholly without precedent. Recourse by courts to
records of legislative proceedings for the purpose of interpreting statutes became
commonplace in the United States by the early part of the twentieth century. The
intention of the legislature was called into question in academic literature in the
United States in the 1930s56 and has been debated in that literature with some
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intensity since the 1980s57 including in recent popular writings of prominent
current members of the federal judiciary.58
The questions are beginning to be explored in Australian legal academic
literature.59 I do not here attempt to provide definitive answers; I do seek to
encourage their continued exploration.

IV   DO LEGISLATURES HAVE INTENTION?
One recurring argument against the existence of legislative intention is that
the legislature, even if it is scient, cannot be omniscient. The legislature cannot
possibly have an intention as to how the words it enacts in a statute are to be
applied in myriad circumstances thrown up by myriad cases in which courts will
be required to apply those words. The refutation of the argument is that it conflates
the legislative function of enacting rules with the judicial function of applying
those rules to particular cases including, through the accumulation of collective
judicial experience and the application of the doctrine of precedent, applying
those rules in considered and consistent ways to particular categories of cases.60 It
is no part of the function of the legislature to determine individual cases. Equally,
it is no part of the function of a court to consider how the legislature might have
determined an individual case. Courts often refer to whether the legislature
would or would not have intended enacted words to operate in a particular way
on particular facts,61 but those references are best seen as attempts by courts
sympathetically to understand and to test what the legislature might or might
not have intended those words to mean — not to ask how the legislature would
have decided the case were the legislature to exercise the exclusive function of
the courts.
Another recurring argument is that a distinction can and must be drawn between
the purpose of a statute, said to inhere in the text and structure of the statute and
to be capable of illumination by its context, and the intention of the legislature
in enacting the words of the statute, said to be elusive if not unknowable. The
distinction corresponds at one level to a distinction between the creature (the
statute) and its creator (the legislature). The distinction corresponds at another
level to a distinction between mischief and remedy: between the legislatively
57
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chosen target of the statute or some part of the statute, and the legislatively chosen
meaning of particular enacted words.
The difficulty with maintaining the distinction at the first of those levels is
that it becomes blurred where the objective purpose of the statute, considered
as an independent creature of its legislative creator, becomes doubtful. As
Professor Jeffrey Goldsworthy has put it, ‘strictly speaking, statutes like other
inanimate objects do not have purposes: only the people who use them do’.62 The
same razor can have the objective purpose of shaving a beard, sharpening a pencil
or slitting a throat. The same nylon rope might have the objective purpose of tying
down a load or serving as a line for the hanging of washing. Does it also have the
objective purpose of bungee jumping? To find out, it might be prudent to check the
manufacturer’s specifications. The information contained in those specifications
is unlikely to be thought unreliable merely because the manufacturer is an
organisation and merely because the specifications were written by a group of
individuals within that organisation.
The difficulty with maintaining the distinction at the second level, to return to
the words of Lord Wilberforce in 1983, is that the distinction between mischief
and remedy is between opposite sides of the same coin. It is difficult to maintain
that recourse to the record of the legislative process might sometimes help to
understand the mischief which a statute or part of a statute is designed to remedy
but might never help to understand the sense in which words in the statute have
been used to remedy that mischief. Experience teaches that the record can reveal
the sense in which a particular statutory word or phrase has been used with at least
as much precision as the record reveals the aim to be achieved by its inclusion.
The most substantial of the recurring arguments against the existence of legislative
intention to be revealed by the academic literature in the United States is that
to which Dawson J alluded in 1990 when he first described legislative intention
in Australia as ‘somewhat of a fiction’. The argument focuses on the collective
nature of a legislative body. It proceeds from the premise that, when attributed
to a group, ‘intention’ can never be more than a metaphor: an anthropomorphic
description of a process or an outcome. The argument in its most extreme form
states that, because the outcome of the legislative process is the enactment of words
in a statute and because the meaning of those words can only be authoritatively
determined by a court, the legislature can have no intention other than that which
a court ultimately attributes to the words of the statute.
What might flow from the collective nature of the legislature can be, and has
been, informed by reference to interdisciplinary analysis of the nature of decisionmaking by deliberative groups. That body of analysis emerged only in the late 20th
century. Rediscovery in the 1950s and 1960s of Condorcet’s paradox (showing
that a group applying a majority decision-making rule to choose between three or
more options cannot guarantee outcomes which rank those options in a rational
order of preference) and its generalisation into Arrow’s theorem (showing that
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a group consistently applying any plausible decision-making rule to choose
between three or more options cannot guarantee outcomes which rank those
options in a rational order of preference),63 fed into widespread scepticism in the
1970s and 1980s about the possibility of a deliberative group (whether it be a
social club, a trade union, a legislature or a court) ever having anything that might
meaningfully be described as an objective intention which was separate from the
individual subjective intentions of some or all of its members. Writing in 1975,
Professor Anthony Quinton reflected that scepticism when he said:
We do, of course, speak freely of the mental properties and acts of a group
in the way we do of individual people. Groups are said to have beliefs,
emotions, and attitudes and to take decisions and make promises. But these
ways of speaking are plainly metaphorical. To ascribe mental predicates
to a group is always an indirect way of ascribing such predicates to its
members.64
Reflecting that same scepticism, Judge Frank Easterbrook wrote in 1983:
Because legislatures comprise many members, they do not have ‘intents’
or ‘designs,’ hidden yet discoverable. Each member may or may not have a
design. The body as a whole, however, has only outcomes.65
In 1992, Professor Kenneth Shepsle provocatively referred to the legislature as a
‘they’ not an ‘it’, and to ‘legislative intent’ as an ‘oxymoron’.66
More recent interdisciplinary analysis has brought a different perspective.
Analysis published to international acclaim since 2000 by Professor Christian List
and Professor Philip Pettit, who worked for a time together in the Research School
of Social Sciences at the Australian National University,67 has shown that (short
of choosing to be ruled by a dictator) it is impossible to devise a procedure for
the aggregation of judgments of the members of a group that at once meets the
conditions of being universal, systematic, equally respectful of the attitudes or
beliefs of individual members, and productive of outcomes which are consistent
with each other over time and over a range of subjects. But what that analysis
has also shown is that plausible relaxation of one or more of those conditions for
group decision-making can result in a group behaving as a single rational entity.
Without needing to postulate any social forces other than those that derive from
the action and interaction of rational individuals, Professors List and Pettit have
63
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established that ‘it is possible, at least in principle, for a group to aggregate the
intentional attitudes of its members into a single system of such attitudes held
by the group as a whole’.68 The result, as they put it, is that groups can function
‘as relatively autonomous entities — agents in their own right, as it is often said,
groups with minds of their own’.69 The implications of their analysis for the nature
of legislative intention are just now beginning to be explored in academic legal
literature.70
It might be thought ironic that the potential for a deliberative group to have a
mind of its own has been emerging through international interdisciplinary
analysis during the same period as the objective reality of the legislature having
an intention or a will as traditionally understood by courts has been subjected to
reassessment within Australia. It might also be thought opportune.

V   WHAT IS TO BE MADE OF THE CONSTITUTIONAL
RELATIONSHIP BETWEEN ARMS OF GOVERNMENT
At a time when the Appellate Committee of the House of Lords still stood at the
apex of the judicial system of the United Kingdom, the constitutional significance
of its interpretation of statutes enacted by the Parliament of the United Kingdom
was brought into sharp relief by one of its most distinguished members, Lord
Devlin, when he said this:
The law is what the judges say it is. If the House of Lords were to give
to an Act of Parliament a meaning which no one else thought it would
reasonably bear, it is their construction of the words used in preference to
the words themselves that would become the law.71
More recent references to judicial findings as to legislative intention as an
expression of the constitutional relationship between the arms of government are
to be understood against the background of that stark reality.
Of legislative intention as traditionally considered by an Australian court seeking
to attribute meaning to the text of a statute, Kitto J observed in 1967:
The intention … is not … conjured up by judges to give effect to their
own ideas of policy and then ‘imputed’ to the legislature. The legitimate
endeavour of the courts is to determine what inference really arises, on
a balance of considerations, from … the whole range of circumstances
relevant upon a question of statutory interpretation … It is not a question
68
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of the actual intention of the legislators, but of the proper inference to
be perceived upon a consideration of the document in the light of all its
surrounding circumstances.72
Having set out that observation, Gleeson CJ said in 2004:
The danger to be avoided in references to legislative intention is that they
might suggest an exercise in psychoanalysis of individuals involved in
the legislative process; the value of references to legislative intention is
that they express the constitutional relationship between courts and the
legislature.73
Gleeson CJ continued:
As Kitto J said, references to intention must not divert attention from the
text, for it is through the meaning of the text, understood in the light of
background, purpose and object, and surrounding circumstances, that
the legislature expresses its intention, and it is from the text, read in that
light, that intention is inferred. The words ‘intention’, ‘contemplation’,
‘purpose’, and ‘design’ are used routinely by courts in relation to the
meaning of legislation. They are orthodox and legitimate terms of legal
analysis, provided their objectivity is not overlooked.74
Whether or not legislative intention is appropriate to describe an objective
attribute of the legislature, the quest objectively to find legislative intention is
not inappropriate to describe the self-restraint which courts have traditionally
brought to their role as the ultimate interpreters of legislated texts. Legislative
intention, if it is nothing more, is ‘a message for judges about judging’;75 even if
conceived as a fiction, it is:
a fiction with a purpose: to help judges better serve the separation of
powers … remind[ing] judges that it is not their decisions, but the people’s
decisions, that count in a democracy … the point [being] not to supplant
text … but to constrain judges’ ideological and cognitive biases.76
One potential benefit of re-conceiving legislative intention more broadly as an
expression of the constitutional relationship between the arms of government is
that it allows judge-made rules of statutory interpretation to be conceived in more
complex and dynamic terms, as the ‘product of … the interaction between the
three branches of government established by the Constitution’.77 That conception
of judge-made rules of statutory interpretation facilitates consideration of the
extent to which the objective determination of legislative intention by courts is,
or should be, shaped by interpretative principles self-consciously fashioned by
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courts to reflect democratic values78 or to enhance democratic processes.79 To
what extent, if any, is it appropriate for Australian courts to mould judge-made
rules of interpretation to reflect contemporary perceptions of the functioning
of other arms of government? Those are large questions. They are questions
which have begun to be addressed in the context of fashioning and refashioning
various ‘presumptions’ of statutory interpretation, such as: when is the executive
government to be bound by a statute,80 when procedural fairness is or is not to
apply to the exercise of a statutory discretion,81 and when and to what extent a
statute is to be interpreted to accord with international obligations.82
In 1994, for example, four members of the High Court explained the longstanding
presumption against statutory modification or abrogation of a fundamental
common law right or freedom as founded in part on the positive consideration
that it is ‘improbable that the legislature would overthrow fundamental … rights
… without expressing its intention with irresistible clearness’83 and in part on
the normative consideration that ‘curial insistence on … an unmistakable and
unambiguous intention to abrogate or curtail a fundamental freedom will
enhance the parliamentary process by securing a greater measure of attention to
the impact of legislative proposals on fundamental rights’.84 In terms that have
often since been repeated,85 Gleeson CJ in 2004 endorsed the description of the
presumption as ‘an aspect of the principle of legality which governs the relations
between Parliament, the executive and the courts’.86 In 2013 Heydon J adopted
the explanation that:
[T]he principle of legality means that [the legislature] must squarely
confront what it is doing and accept the political cost. Fundamental rights
cannot be overridden by general or ambiguous words ... because there is
too great a risk that the full implications of their unqualified meaning may
have passed unnoticed in the democratic process.87
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A relationship in which one party is only ever allowed to speak and in which
another party is only ever allowed to interpret is destined to lead to some
awkward moments.88 The working out of the relationship requires common sense
and mutual respect.
In the interpretation of words that are indistinct, fidelity on the part of the
interpreter to the interpretative task is not inconsistent with an assumption on
the part of the interpreter of fidelity on the part of the speaker to precepts fairly
assumed by the interpreter to be shared by both of them by reason not simply of
their common language but also of their common culture and adherence to some
basic common values and aspirations. That such an assumption on the part of the
interpreter might sometimes be based on an idealised conception of the speaker
is not necessarily a sign of ill-health in the relationship. Where the interpreter is a
court and the speaker is a legislature, it is unlikely to be detrimental to the polity
which both arms of government exist ultimately to serve.
For a court to approach the construction of a legislated text as if that text were the
product of ‘reasonable persons pursuing reasonable purposes reasonably’,89 might
sometimes be unrealistic. But as a working hypothesis in a liberal democracy, it
is hardly unreasonable.
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